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"Insolvency of itself generally does not terminate
putstanding contracts to which the insolvent is a
party. Nor does it necessarily constitute a
repudiation of the contract so a5 1o entitle the
other contracting party to elect to ftreat the
contract as terminaied.”
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"A repudiation may occur if insolvency is coupled
with other circumstances. For example, insolvency
may have the effect of putting it beyond the
insolvent's power to perform his obligations under
a contract". {ibid, at p. 394).
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"When a person who becomes bankrupt or goes
into liquidation has & contingent debt pursuant to a
prior contract, the fact of the bankruptcy or the
liquidation will sometimes constitute a repudiation
of the contract which, if aceepted, would give rise
to a vested liability in damages.” {ibid, at pp 344)
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:(London, 1989)

“Insolvency does not automatically bring the
business of the insolvent to an end ... If, however,
a liquidator has declared his inability to perform
the company's coniracts or if the effect of the
insolvency is to put it beyond the power of the
insolvent to perform, the other contracting party
may treat this as an immediate breach of contract
and claim damages ..." {ibid, at p. 305).
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"The damages claim could be proved and it could
be the subject of a set-oft" (ibid, at p. 3443,
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"Generaily where insolvency amounts fo 4
repudiation of the contract, the solvent party can
prove for any damages suffered and any such
damages are available for set-off" (ibid, at p. 303).
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:nymip ,Insolvency Rules 1986 — % 4.90 9522

"(1) This Rule applies where, before the company
goes into liquidation there have been mutual
credits, mutual debts or other mutual dealings
between the company and any craditor of the
company proving or claiming to prove for a debt
in the liquidation.



i3

{2} An account shall be taken of what is due from
each party o the other in respect of the mutual
dealings, and the sums due from one party shall be
set off against the sums due from the other".

goes * TTaNN 12 TYIRT AR 1710 Insolvency Act 1986 -9 (2)247 7vo

: PYVIEIT IE TRR TVIRD Yinto liquidation

247, "Insolvency" and "Go into Liguidation”

{2y For the purposes of any provision in this
Group of Parts, a company goes into liquidation if
it passes a resolution for voluntary winding up or
an order for its winding up is made by the court at
a time when it has not already gone into
liquidation by passing such a resolution".

-1 S 4.90 Y90 by wmbn 9k P kY DR 27IN (2)247 PO
bW wpna I PYoN DR Anw noyaaRi oot R LInsolvency Rules 1986
4313 PI1DN 1T N 010 TRWRW DN I TR O7aw 3,108 137972 TP
Re Fenton (no 1) ex parté Fenton Textile :7IR7) T70P% 07107 11?‘1‘{5 nan nnan
Association, Ltd. [19311 1 Ch 83, 105; Barclays Bank Lid. V. TOSG Trust Fund
Lid. [1984] BCLC 1, 25; Re Charge Card Services Ltd. {1987] 1 Ch 150, 177,
MS Fashions Ltd. V. Bank of Credit and Commerce International SA. [1993] Ch
(425, 446; Wood at p. 273; Derham, at p. 260
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"If these provisions are considered without
reference to authority, it seems to me that they
ought to be understood as fixing the date with
reference to which the account is to be taken for
the purposes of set-off at the date of the receiving
order, which for nearly all the purposes of the Act,
except the commencement of the title of the
trustee, is made the material date. Prima facia it
would seem that the line which is drawn for
defining what debts are to be provable in the
bankruptcy must be alsa the line for defining what
cross-claims are to be set off in the case of a
creditor whose set-off is not stopped at an earlier
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date by notice of an act of bankruptcy. If the line
were to be drawn at different times for the two
purposes of proof and set-off, the result might be
unjust" (Re Daintrey Ex parte Mant. [1900] 1 QB
546, at pp. 555)

:Derham T1%00 03 780 778 071237 7113

"The right of set-off essentially is an aspect of the
rules regulating the proof of debts, and it has
generally been the case in the past that the date
which defined the accounts to be balanced was the
same as that which determined what claims could
be proved in the bankruptcy. The Insolvency Act
1986 conforms with the general approach, since
the ‘commencement of the bankruptey' 1s
expressed to constitute the relevant date in both
cases. This refers to the day of the bankruptey
order, as opposed to the date of the petition.

In the case of a company liquidation, both the
right of proof and the right of a set-off are
determined by reference to when the company
- goes into liquidation.” (ibid, at pp. 259-260)
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